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first article of this Treaty, it refers to a prior land cession concluded on July 1830 as its primary purpose.
Article 1st. The Yankton tribe of Sioux Indians cede to the United States all the right and interest in the land ceded by the treaty, concluded with them and other tribes on the fifteenth of July 1830, which they might be entitled to claim, by virtue of the phraseology employed in the second article of said treaty. 4 In consideration for this cession to lands that the Yankton "might be entitled to claim", the United States paid the following:
Article 2d. In consideration of the cession contained in the preceding article, the United States stipulate to pay them four thousand dollars ($4,000.) It is understood and agreed, that fifteen hundred dollars ($1,500) of this sum shall be expended in the purchase of horses and presents, upon the arrival of the chiefs and delegates at St. Louis; two thousand dollars ($2,000) delivered to them in goods, at the expense of the United States, at the time their annuities are delivered next year; and five hundred dollars ($500) be applied to defray the expense of removing the agency building and blacksmith shop from their present site. 5 In essence for ceding thousands and thousands of acres of land, the Yankton received 'extra' goods at their annual rations and 'gifts' when they arrived in St. Louis. In payment for these lands, the United States also managed to defray the expense of relocating two of their buildings.
In 1851, the United States entered a Treaty specifically with the Sisseton and Wahpeton Dakota. 6 The Treaty of Traverse des Sioux was meant as a land cession of the southernmost Dakota territory into Iowa and all of the remaining territory in Minnesota except the lands along the Minnesota River where the Dakota camped at certain times of the year." v The payment for this huge cession, approximately 25 million acres, was to be one million six hundred and sixty-five thousand dollars payable in a variety of ways designated by the United States. Some of these payment methods included: 14 
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$275,000 after removal to the lands on the Minnesota River; $12,000 for agricultural improvement and civilization; $6,000 for educational purposes; $10,000 for goods and provisions; $40,000 for annuity; $30,000 opening farms and "other beneficial objects as may be deemed most conducive to the prosperity and happiness of said Indians"; and finally the balance was to be put in a trust fund held by the United States for fifty years with five percent interest to be paid annually beginning in 1852. 8 The lands left for the Sisseton and Wahpeton Dakota after the 1851 Treaty were two one-hundred fifty mile strips on either side of the Minnesota River. However, Article 3 of the Treaty was stricken out and replaced with language in a 'supplemental article' arranging for the payment by the United States of ten cents per acre for the lands included in this reservation originally agreed upon with the payment to be "added to the trust-fund provided for in the fourth article." 9 The second part of the supplemental article stated that once the Sisseton and Wahpeton agreed to this sale, then the United States would set apart another tract of land for a future home. 2 One of the major problems in the treaty-making process was the failure of the United States representatives to appreciate that the Sisseton and Wahpeton were not sedentary and would not remain in one area for more than several years at a time. From the 1805 Treaty to the 1851 Treaty, 21 the Sisseton and Wahpeton understood that peaceful relations were being entered into throughout the region with other tribal peoples and the European settlers, however, it is unclear at best that the Dakota meant to relinquish territorial rights or hunting grounds when going into council with the United States representatives.
By 1858, Dakota representatives traveled to Washington, D.C. and were told that they did not own their reservation lands. The 1858 Treaty 2 2 was signed by only nine tribal representatives and purported to cede the northern strip of land along the Minnesota River and to divide the southern strip into eighty-acre allotments." This 1858 Treaty contained multiple provisions attempting to govern the actions, expenditures, and laws of the tribal members. 2 4 An article expressly stating that the Sisseton and Wahpeton were dependent on the United States was included for the first time in a negotiated instrument between these peoples. 2 5 As the Sisseton and Wahpeton entered into yet another treaty with open ended provisions on whether they were to remain along the Minnesota River or relocate elsewhere, tribal members lost faith in the treaty-making process.
After this treaty, the lives of the Sisseton and Wahpeton changed dramatically as they were declared hostile if they left the reservation lands to hunt and provide food for their families. The Indian agent sought to keep these Dakota dependent through the meting out of food rations and annuities. During the summer of 1862, the frustration and anger of the Dakota reached the breaking point. Various accounts exist as to the action that led to the Minnesota Uprising of the Dakota, but all accounts agree that the Dakota were starving and that their annuities and rations were late in arriving. 6 In an attempt to secure some food goods, a group of the Dakota approached Andrew Myrick, the local trader, with a request that he extend them credit until the annuities arrived.
In desperation, they appealed to their trader, Andrew Myrick, to extend them credit until the annuities were delivered. This man who always submitted his claim for the largest share of the annuities. No one ever questioned the legitimacy of those claims, which undoubtedly were greatly inflated.
The Rev. John P. Williamson, a Presbyterian minister who spoke the Dakota language fluently, was requested to translate 23 . Id. arts. 1-3, 12 Stat. at 1037-39, reprinted in 2 KAPPLER, supra note 4, 785-86 (containing the relevant language transferring the northern strip out of tribal ownership and allotting the southern strip).
24. Id. arts. 7-9, 12 Stat. at 1040, reprinted in 2 KAPPLER, supra note 4, at 787-89 (punishing any tribal members who drank intoxicating liquors or offered them to others by withholding annuities for a year as well as subjecting the offender to any punishment the Secretary of the Interior ordered; allowing a tribal member to renounce his/her tribal status without losing tribal annuities; and rewriting all former treaties to give the Secretary of the Interior unlimited discretion in expending tribal monies for previous land payments).
25. Hostilities soon broke out and in the end 300 Minnesota settlers were dead and over 400 Dakota men were held for an impromptu military tribunal to establish guilt. "At these trials, the procedure consisted of presenting certain charges against each prisoner based on tenuous information provided by those who had been held captive by the Dakotas." 28 Of the 303 convicted defendants, President Abraham Lincoln reviewed the charges and sustained execution of forty men which was later reduced to a total of thirty-eight. 29 In 1867, the Lake Traverse Reservation was established by treaty 34 as a Sisseton-Wahpeton Reservation. 35 This reservation was specifically set aside for the many Sisseton and Wahpeton who had served as scouts in gathering the remaining Dakota after the Minnesota Uprising. Article 9 of this treaty provided that "no person not a member of said bands, parties hereto whether white, mixed-blood, or Indian, except persons in the employ of the Government or located under its authority, shall be permitted to locate upon said lands, either for hunting, trapping, or agricultural purposes." 36 This reservation extended from Lake Kampeska in Dakota Territory to a northern line along the 1851 treaty line. 37 The 1867 Treaty included provisions for further land cessions in the second article for the area directly north and west of the Lake Traverse Reservation (in what is now much of northeast and central North Dakota). 38 To finalize the cessions of the 1867 Treaty, an agreement was written on September 20, 1872, providing that the United States shall pay to the Oyate a total of $800,000 in ten annual installments of $80,000 worth of the following as enumerated in article 2 of the agreement: for goods and provisions, for the erection of manual-labor and public school-houses, and for the support of manual-labor and public schools, and in the erection of mills, blacksmiths-shops, and [L]ands ... being bounded on the south and east by the treaty-line of 1851, and the Red River of the North to the mouth of Goose River; on the north by the Goose River and a line running from the source thereof by the most westerly point of Devil's Lake to the Chief's Bluff at the head of James River, and on the west by the James River to the mouth of Mocasin River, and thence to Kampeska Lake.
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other workshops, and to aid in opening farms, breaking land, and fencing the same, and in furnishing agricultural implements, oxen, and milch-cows, and such other beneficial objects as may be deemed most conducive to the prosperity and happiness of the Sisseton and Wahpeton bands of Dakota.
39
In essence, the SWO would receive payment only in items purchased by the Indian agent in his discretion and in his valuation. This agreement was ratified the next year in 1873 with articles three through nine stricken out containing allotment and patent provisions, anticipated sales of surplus lands, and prohibition of liquor in the ceded territory. 4 On Feb. 8, 1887, the United States Congress passed the General Allotment Act permitting the President of the United States to determine that allotting Indian reservations would be in the best interests of any Tribe and allowing for the sale of any lands not subject to allotment as surplus. 4 I Two years after the passage of the General Allotment Act local settlers near the Lake Traverse Reservation pressured the tribal members into an agreement to allot the reservation.
'
The agreement was ratified by Congress in 1891 and would have far-reaching consequences for the SWO. 43 Within the 1891 Act, the General Allotment Act is referenced several times as providing the authority for the allotment and sale of the SWO reservation lands." For the next eightyfour years, the SWO would continue life as a tribal community on the Lake Traverse Reservation, asserting tribal jurisdiction within the reservation's boundaries and building new governmental infrastructure on the retained tribal lands.
II. SWO Reservation Disestablishment Ruling by the United States Supreme Court in 1975 and Land Fractionation of Remaining Allotments
In the early 1970s, the state of South Dakota aggressively asserted authority whenever possible over Indians and within Indian country. In the area of criminal jurisdiction, the state law enforcement officers arrested SWO tribal members within the Lake Traverse Reservation boundaries, charged those arrested in state court and sent those convicted to state prison. This situation led to the Eighth Circuit decision in United States ex. rel. Feather v. Erickson, 45 holding that the 1867 reservation boundaries encompassed Indian country thereby excluding state jurisdiction over tribal members on those lands and determining that the writs of habeas corpus requested should have been granted. 46 South Dakota social service workers also operated within the 1867 reservation boundaries and held child welfare proceedings in state court. A mother of two young boys, Cheryl Spider, challenged the removal of her children by the state and requested their release in a habeas corpus action in state court. The district county court upheld South Dakota's jurisdiction and this was affirmed by the state supreme court.
Both the Eighth Circuit Feather decision and the South Dakota DeCoteau decision were appealed to the United States Supreme Court and consolidated to determine whether the state had unlawfully acted within Indian country. a The case turned on whether the congressional act ratified in 1891 allotting and then selling the remaining 'surplus' reservation lands actually terminated the Lake Traverse Reservation or if the reservation continued to exist without express termination language in the agreement. 49 In its historical analysis, the U.S. Supreme Court quoted one of the acting U. [Vol. 29
Reservation is a great detriment to our interests, as it blocks the progress of two or three lines of railroad that we are very anxious to see completed."
5
In the DeCoteau decision, the Court explained that the United States had adopted a different policy towards Tribes in the late 1800s. "After 1871, the tribes were no longer regarded as sovereign nations, and the Government began to regulate their affairs through statute or through contractual agreements ratified by statute." 5 The Court then articulated the policy and provisions of the General Allotment Act of 1887. Turning to the SWO situation, the Court cited to a Minneapolis newspaper account of tribal members supposedly agreeing to the opening of the reservation.
5 2 Excerpted portions of statements by two tribal members were quoted in footnotes to the Supreme Court opinion to bolster the proposition that the SWO would freely assent to terminating the Lake Traverse Reservation after the many years of agreements, warfare, and negotiations to establish a permanent homeland. In the decisional analysis, the Court ruled that the specific language of the 1891 Act indicated the intent by Congress to terminate the Lake Traverse Reservation. 54 This language was written by the three commissioners sent to the reservation to negotiate a price for the surplus acres once the reservation was opened. In reviewing this language, the Court found that the agreement was unique in allowing a cession of all of the SWO's unallotted lands rather than a portion. 55 Instead of acknowledging that the 1891 Act was not a result of the tribal members crafting the language to embody their intent, the Court read the Act as containing specific, particular phrasing resulting in a single conclusion that the tribal members meant to relinquish their hard-won reservation. Three dissenting Supreme Court Justices, led by Justice Douglas, 5 " noted that in the 1891 Act "[t]here is not a word to suggest that the boundaries of the reservation was altered." 5 9 The dissenting opinion further indicated that the recognition of the reservation boundaries as still intact was evidenced by "[f]ederal services to members of the tribe extend to those residing on land opened to settlement as well as those on trust allotments." 60 Citing examples of the Tribal Constitution asserting jurisdiction within the reservation boundaries as set forth in the 1867 Treaty, the support of the United States for the SWO tribal government enforcing its laws within the reservation boundaries, and the SWO Law and Order Code asserting civil and criminal jurisdiction within the 1867 reservation boundaries, the dissent found ample evidence that "[t]he attitude of Congress, of the Department of the Interior (under which the Bureau of Indian Affairs functions), and of the tribe is that thejurisdiction of the tribe extends throughout, the territory of the reservation as described in the Treaty. , 61 As of the Supreme Court's ruling in 1975, the SWO has aggressively sought to reacquire individual tracts of land either from tribal members wishing to sell their allotments or from non-Indian settlers within the 1867 boundaries. The U.S. Congress passed the provisions of the Indian Land Consolidation Act 62 to include funds for such reacquisition. The ILCA was intended to allow tribes to gain ownership when an individual's interest "represents 2 per centum or less of the total acreage in such tract and has earned to its owner less than $100 in the preceding year before its due to escheat. ' '63 However, the U.S. Supreme Court in Hodel v. Irving 64 held that this escheat provision was unconstitutional as constituting a taking without just compensation.
In Hodel, the Supreme Court highlighted the fractionation situation of the SWO as an example of the complexity of the current state of Indian land ownership. 6 Although the Supreme Court recognized the fractionation problem, the Court proceeded in Hodel to find the federal legislative solution unconstitutional and struck the escheat provision which would have allowed tribes to regain land interests representing less than two percent in any tract with a previous year's lease payment of $100 or less. When Congress amended the ILCA section 207 with stricter controls on the escheat provision, the Supreme Court in Babbitt v. Youpee 67 once more struck the escheat provision as an unconstitutional taking. The Court held that Congress had missed the point because the issue was the extraordinary means of escheating land interests from citizens. 68 For the SWO, Congress specifically passed an Act similar to the ILCA including an escheat provision in section 5 of the Act: "Any interest less than 66 . Id. at 712-13. The U.S. Congress in 2000 revised its legislative directive regarding fractionation of Indian lands. The amendments to the ILCA require that devise of Indian land pass to an Indian spouse, other Indian, or the Tribe. 7 1 If the devise passes to a non-Indian, the interest will be regarded as a life estate and at the expiration of the life estate the land will pass to the Indian spouse or other Indian heirs. 73 In the case of a lack of heirs, the land will pass to the Tribe. 74 Thus, the SWO has several pressing issues to contend with in terms of maintaining a tribal territory. First is the need to regain federal recognition of the reservation boundaries to restore full acknowledgement of tribal jurisdiction within those boundaries. Second is the adequate funding and aggressive implementation of a tribal land reacquisition plan within the original 1867 boundaries. 75 Third, is the need for a community solution to the ever-increasing minimization of interests in any one parcel of land leading to the inability of tribal members to determine land use and therefore, the perpetual assertion of control over the allotments by the Bureau of Indian Affairs.
III. Restoration of Federal Recognition of Reservation Boundaries
In the Law and Order Code of the Sisseton-Wahpeton Oyate, Chapter 20 Jurisdiction asserts tribal civil jurisdiction over any person or entity engaged in business or committing a tortious act on or within Indian country within the exterior boundaries of the Lake Traverse Reservation. 76 This chapter also provides criminal jurisdiction on or within Indian country within the exterior boundaries of the Lake Traverse Reservation over Indians" and the right to detain non-Indians until transferred to the appropriate state jurisdiction." For all intents and purposes, the SWO continues to maintain that tribal territory includes all tribal lands as Indian country within the 1867 Treaty designated Lake Traverse Reservation boundaries. 79 However, after the 1975 DeCoteau decision, federal recognition has been limited to the remaining trust allotments and tribal lands as within the "former" SWO reservation. Hand-in-hand with federal recognition is state The existence of the SWO as a tribal government has never been questioned by the United States, rather the lesser federal action to reinstate federal recognition of the tribal homeland is well within the authority of Congress. The Court also stated that its decisions only reflect the tribal status at the time of its decisions and that Congress has the power to change the "relevant legal circumstances", thus altering federal law towards tribes. 82 Based upon this reasoning, the U.S. Supreme Court would uphold a federal law reinstating the SWO's reservation boundaries as within the authority of Congress which would in practical terms override the decision in the DeCoteau case.
For the SWO to successfully persuade Congress to take action to reinstate the Lake Traverse Reservation 1867 boundaries, a comprehensive and wellgrounded legal rationale must be presented. In this article, I submit that the principles of international law for indigenous peoples' rights provides such a legal rationale.
IV Application of International Law Concepts to the SWO Territory
International law is created in two ways; either by treaties, commonly called conventions, that are binding instruments on the parties who sign and ratify them or by the evolution of international customary law. 83 The role of customary international law is to encourage countries to follow the guidelines, 
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etc. that shape the direction of international law. Unfortunately, the United States has not been willing to adhere to international human rights conventions and their enforcement by the International Court of Justice. 85 The customary law regarding indigenous peoples that bears directly on the United States' interaction with the SWO and other Tribes will be reviewed in the following order from these organizations: the United Nations, the International Labour Organization, and the Organization of American States.
A. United Nations
United Nations Resolution No.1514
The United Nations Charter entered into force on October 24, 1945 and has at present 185 countries bound by its principles. 86 In Article 1 of the U.N. Charter the purposes of the United Nations organization are set forth.
87
Article 1 Subsection 2 provides the purpose "[t]o develop friendly relations among nations based on respect for the principle of equal rights and selfdetermination of peoples, and to take other appropriate measures to strengthen universal peace." 88 This subsection provides the basis for self-determination of indigenous peoples and the consequent demise of colonial exploitation of such peoples.
After World War II, the countries forming the United Nations reached a consensus that colonization should no longer be tolerated. 89 By passage of Resolution No. 1514 "Declaration on the Granting of Independence to
improper. An original sovereign title could only be acquired by occupation of terra nullius. If land was not terra nullius, only a derivative title could be acquired and only through agreements with local rulers.").
85. For example, when the U.S. Senate ratified the International Convention on the Elimination of All Forms of Racial Discrimination, several reservations were made to the implementation of the convention. Included among these was the following: "That with reference to Article 22 of the Convention, before any dispute to which the United States is a party may be submitted to the jurisdiction of the International Court of Justice under this article, the specific consent of the United States is required in each case." See U.N. COMM. ON 
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Colonial Countries and Peoples", the United Nations began to form customary law, non-binding as a declaration, denouncing the exploitation of lands by Europeans forming colonies. 9 " One of the foundations of the resolution is the following tenet from the preamble: "Convinced that all peoples have an inalienable right to complete freedom, the exercise of their sovereignty and the integrity of their national territory."'" The sixth declaration states that " [a] ny attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the United Nations." 92 The United States government is and has been a colonial power to which this resolution applies. In addition to the occupation of mid-North America, the United States claims as its outlying territories: Puerto Rico, 93 Guam, 94 U.S. Virgin Islands, 95 American Samoa, 96 Northern Mariana Islands, 97 Midway acted as a colonial power by exploiting native resources, outlawing native practices, limiting native control of external affairs, and to some degree limiting internal affairs as well. 0 7 To legitimize this forceful occupation and take-over, the U.S. has patched together a theory of rule over the nations indigenous to this part of the world, beginning with Johnson v. McIntosh"°8 in 1823. Although the United States Supreme Court recognizes that by international law territory may be claimed by conquest or by assimilation of a people as a colony, the Court finds that neither situation is applicable to Indians.°9
Rather, by expanding the doctrine of discovery from merely setting up boundary claims between European countries exploring other regions of the world, the Court finds a new category for Indian land ownership in North America.
They maintain; as all others have maintained, that discovery gave an exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest; and gave also a right to such a degree of sovereignty, as the circumstances of the people would allow them to exercise. The power now possessed by the government of the United States to grant lands, resided, while we were colonies, in the crown, or its grantees. The validity of the titles given by either has never been questioned in our Courts. It has been exercised uniformly over territory in possession of the Indians. The existence of this power must negative the existence of any right which may conflict with, and control it. An absolute title to lands cannot exist, at the same time, in different persons, or in different governments. An absolute, must be an exclusive title, or at least a title which excludes all others not compatible with it.
self-government, legal imperialism, political domination, ethnodevelopmental suppression, termination, and relocation). 
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All our institutions recognise the absolute title of the crown, subject only to the Indian right of occupancy, and recognise the absolute title of the crown to extinguish that right. This is incompatible with an absolute and complete title in the Indians.'
According to the author of the Johnson decision, Chief Justice John Marshall, Indian lands were simply occupied by Indians and the "discovering nation," or its successor, held superior title to these lands over Indian ownership and as regarded any other purchaser. This was a significant departure from international law in 1823 and continues to be at present.
Human Rights Special Rapporteur Report of 2000
In June of 2000, the United Nations Special Rapporteur of the SubCommission on the Promotion and Protection of Human Rights submitted a final report examining the disenfranchisement of indigenous peoples."' In this submission, the policies of United States are examined in the treatment of tribal peoples and their lands.
The problem of extinguishment is related to the concept of aboriginal title. The central defect of so-called aboriginal title is that it is, by definition, title that can be taken at will by the Sovereign -that is, by the colonial Government, or nowadays, by the State. Like aboriginal title, the practice of involuntary extinguishment of indigenous land rights is a relic of the colonial period. It appears that, in modem times, the practice of involuntary extinguishment of land titles without compensation is applied only to indigenous peoples. As such, it is discriminatory and unjust, to say the least, and deserving of close examination. 
B. The International Labour Organisation
In 1919, the International Labour Organisation (ILO) was created as a specialized agency of the League of Nations, predecessor of the United Nations. 1 9 In 1946, the ILO became the first specialized agency of the United Nations and continued with its task for "promotion of social justice and internationally recognized human and labour rights."' 2° In 1957, the ILO adopted C107 Indigenous and Tribal Populations Convention that set standards for the treatment of indigenous peoples within nation-states. In Part II Lands of the 1989 Convention, nation-states are to recognize the rights of tribal peoples to their lands. Article 14(1) expressly provides that "[t]he rights of ownership and possession of the peoples concerned over the lands which they traditionally occupy shall be recognised."' 12 4 This provision supports the SWO effort to restore federal recognition of its traditional homeland, the Lake Traverse Reservation. The process of dispossession of lands and territories from indigenous peoples took many forms, through legal disguise and direct use of force and dislodgement. Conquest wars, military campaigns to occupy and bring land into "productive uses" for the colonizers of the Empires, the use of institutions to subjugate the physical labor of Indians transforming them into forced servitude and overtaxing them in a way that had to surrender their territorial rights .... 131 The substance of the report provided comparisons between Canada, the United States, and Latin America on the treatment of indigenous peoples. One of the conclusions of the report by the Rapporteur was that "the discussion showed that fears about the disintegration of States because of the recognition of Indigenous lands and territories has practically dissipated." 132 In this report, the Rapporteur also draws attention to the Inter-American Commission on Human Rights decision regarding the on-going claim of the Western Shoshone that the U.S. unlawfully took their territorial lands. ' Two women on behalf of the Western Shoshone filed a petition before the OAS Commission on Human Rights complaining that the U.S. has unlawfully taken tribal property by never extinguishing title and that the U.S. Indian Claims Commission failed to provide due process of law or a fair remedy.' 34 The petition alleged that the U.S. actions were in violation of the American Declaration of the Rights and Duties of Man. 35 The Commission noted that the principles from the proposed American Declaration on the Rights of Indigenous Peoples were applicable to the claims of the Western Shoshone.
The development of these principles in the inter-American system has culminated in the drafting of Article XVIII of the Draft Declaration on the Rights of Indigenous Peoples, which provides for the protection of ownership and cultural survival and rights to land, territories and resources. While this provision, like the remainder of the Draft Declaration, has not yet been approved by the OAS General Assembly and therefore does not in itself have the effect of a final Declaration, the Commission considers that the basic principles reflected in many of the provisions of the In conclusion, the Sisseton-Wahpeton Oyate has several options available in the international arena to form a legal rationale for the re-recognition of the Lake Traverse Reservation boundaries by the United States. In preparing such a rationale to encourage the U.S. Congress to remedy the situation, the SWO may draw upon many international instruments from the United Nations, the ILO, and the OAS. Indigenous rights documents are in the drafting stage for both the United Nations and the OAS, but the principles of those drafts may still be referenced. Additionally, the SWO may seek an audience in the Permanent Forum of Indigenous Issues and present the situation faced as tribal people injeopardy of forever losing their traditional homeland. Another route would be for the SWO to file a petition seeking an advisory opinion from the OAS Human Rights Commission. After the DeCoteau decision, the SWO has exhausted judicial remedies in the United States and international law is the next logical step to regain its traditional territories as an indigenous nation.
